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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1103 

[Ex  Parte  No.  350  (Sub-No.  1)1 

Informal  Rulemaking  Procedures 

agency:  Interstate  Commerce 
Commission. 

action;  Final  rules. _ 

summary:  This  notice  contains  final 
rules  governing  rulemaking  proceedings 
which  the  Commission  conducts  in 
accordance  with  section  553  of  the 
Administrative  Procedure  Act.  Public 
comments  on  the  rules  originally 
proposed  in  this  proceeding  are 
discussed  and  changes  in  the  proposed 
rules  are  identihed.  The  rules  are 
intended  to  familiarize  the  public  with 
the  Commission's  processes  and  to 
facilitate  public  participation  in  its 
rulemaking  proceedings. 

EFFECTIVE  DATE:  August  20, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Todd  (202)275-7427. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is^dopting  rules  governing 
those  rulemaking  proceedings  which  it 
conducts  in  accordance  with  section  553 
of  the  Administrative  Procedure  Act 
(Title  5,  U.S.C.  553).  The  rules,  which  are 
largely  self-explanatory,  set  forth  the 
steps  involved  in  a  rulemaking 
proceeding  and  state  the  ways  in  which 
interested  persons  may  participate, 
including  filing  a  petition  for  the  opening 
of  a  rulemaking  proceeding,  commenting 
on  rulemaking  proposals,  and  petitioning 
for  reconsideration  of  the  Commission’s 
final  action  in  a  proceeding.  These 
procedures  have,  for  the  most  part,  been 
followed  routinely  by  the  Commission 
'  for  some  time;  however,  they  have  never 
been  incorporated  in  the  Code  of 
Federal  Regulations.  The  purpose  of 
codifying  the  procedures  is  to  insure 
that  the  public  is  fully  aware  of  the 
processes  whereby  the  Commission 
adopts  regulations.  These  rules  take  the 
place  of  present  Rule  42  of  the 
Commission's  Rules  of  Practice  (49  CFR 
1100.42) 

lliese  rules  were  Hrst  proposed  in  a 
notice  of  proposed  rules  published  June 
26, 1978, 43  FR  27732.  They  were 
published  in  conjunction  with  a  draft 
policy  statement  entitled  “Improving 
Commission  Regulations’’  (Ex  parte  No. 
350).  The  public  was  invited  to  comment 
on  both  the  draft  policy  statement  and 
the  proposed  rules.  The  comments  filed 
in  response  to  the  Commission’s 
invitation  have  been  reviewed.  Almost 


all  of  the  comments  favored  the  rules  as 
proposed;  however,  a  few  of  the 
comments  suggested  additional  rules 
which  should  be  included. 

One  of  the  suggested  additions  was  a 
rule  which  would  state  that  the 
Commission  would  publish  all  petitions 
for  rulemaking  in  the  Federal  Register 
and  allow  a  period  for  the  public  to 
submit  comments  in  support  of  or  in 
opposition  to  the  petitions.  We  believe 
that  in  some  cases  it  might  be 
appropriate  to  publish  petitions  for 
rulemaking  and  to  request  comment;  the 
Commission  has  done  so  in  the  past,  and 
it  will  continue  to  do  so  in  the  future. 
However,  the  Commission  receives 
many  petitions  which  are  very  limited  in 
their  application.  We  do  not  believe 
such  petitions  should  be  published  for 
comment.  We  believe  the  best  approach 
is  a  flexible  case-by-case  approach,  and 
we  will  continue  to  base  our 
determination  as  to  whether  or  not  to 
publish  a  petition  on  the  nature  of  the 
petition. 

It  was  also  suggested  that  the 
Commission  publish  petitions  for  waiver 
of  any  of  its  rules  and  allow  for  public 
comment.  Similarly  it  was  suggested 
that  the  Commission  publish  a  notice  of 
all  of  the  exemptions  that  it  grants.  In 
most  cases  the  waivers  requeste  and 
granted  concern  minor  technicalities  in 
the  Commission’s  regulations.  For 
example,  the  Commission’s  Bureau  of 
Accounts  processes  several  hundred 
requests  per  year  for  waivers  of  our 
accounting,  reporting,  and  filing 
regulations.  Generally,  the  policy  and 
consumer  implications  of  these  requests 
are  very  limited,  and  we  do  not  believe 
it  would  be  usefiil  or  practical  to  publish 
notices  of  these  waivers.  We  favor  a 
flexible,  case-by-case  approach  to 
waiver  requests,  realizing  that  some 
petitions  for  waiver  are  of  general 
significance  and  should  be  published. 
We  have  published  notice  of  significant 
requests  for  waiver  in  the  past,  e.g.,  to 
exempt  armoured  car  carriers  from  the 
requirements  to  file  annual  reports,  and 
we  will  continue  to  do  so  in  the  future. 

Since  the  great  majority  of  the 
waivers  granted  by  the  Commission  are 
not  significant  fi'om  a  policy  or  a 
consumer  standpoint,  we  do  not  believe 
publication  of  a  list  of  waivers  granted 
is  necessary.  However,  decisions  which 
are  significant  will  be  published  (for 
example,  we  have  recently  pubhshed 
notice  that  we  have  exempted  from 
some  of  our  regulations  companies 
operating  exclusively  as  designated 
operators  of  railroad  lines). 

Two  modifications  have  been  made  in 
the  proposed  regulations.  First,  §  1103.6, 
concerning  petitions  for  extension  of 


time  to  comment,  has  been  changed. 
Objections  were  raised  in  the  comments 
tiiat  the  requirement  that  peitions  for 
extension  of  time  be  submitted  not  later 
than  15  days  before  expiration  of  the 
comment  period  was  unreasonable.  We 
understand  the  problem  raised  in  the 
comments;  however,  the  Commission 
must  have  time,  if  it  decides  to  grant  an 
extension,  to  publish  notice  in  the 
Federal  Register  advising  other  parties 
that  the  extension  has  been  granted. 
Otherwise,  the  petitioner  will  be  the 
only  one  to  benefit  from  the  extension  of 
time.  We  have  modified  the  provision  to 
provide  that  the  petition  must  be 
submitted  not  later  than  10  days  before 
expiration  of  the  comment  period.  We 
do  not  think  it  is  practical  to  reduce  the 
number  of  days  further. 

Second,  section  1103.10,  Petitions  for 
reconsideration,  has  been  changed  to 
provide  that  anyone  may  petition  for 
reconsideration  of  the  Commission’s 
decision  in  a  rulemaking  proceeding. 

The  proposed  rule  limited  the  right  to 
petition  for  reconsideration  to  parties  to 
the  proceeding.  The  change  has  been 
made  in  recognition  of  the  fact  that 
some  final  rules  differ  significantly  from 
the  rules  originally  proposed.  Thus, 
someone  who  had  followed  the 
proceeding  but  had  not  believed  it 
necessary  to  participate,  on  the  basis  of 
the  proposed  rules,  might  find  their 
interests  significantly  affected  by  the 
final  rules.  We  believe  they  should  have 
a  right  to  petition  for  reconsideration  of 
the  final  rules. 

A  question  was  raised  in  the 
comments  concerning  the  difference 
between  a  notice  of  intent  to  institute  a 
rulemaking  proceeding,  an  advance 
notice  of  proposed  rulemaking,  and  a 
notice  or  proposed  rules.  A  notice  of 
intent  advises  the  public  that  the 
Commission  proposes  to  conduct  a 
rulemaking  proceeding  in  the  future. 

This  notice  puts  the  public  on  the  alert 
and  gives  it  time  to  prepare  for  the 
rulemaking  proceeding.  An  “advance 
notice  of  proposed  rulemaking’’,  actually 
opens  a  rulemaking  proceeding.  An 
advance  notice  states  that  the 
Commission  proposes  to  adopt 
regulations  and  asks  for  public  input  in 
the  preparation  of  those  regulations.  It  is 
possible  that  a  rulemaking  proceeding 
may  be  terminated  if  the  comments 
resulting  fi'om  an  advance  notice 
indicate  that  rules  are  not  necessary. 
However,  if,  after  review  of  comments, 
the  Commission  determines  to  proceed, 
it  will  publish  a  “notice  of  proposed 
rules”  which  will  contain  the  proposed 
rules  and  ask  for  comment  on  them. 

One  of  the  comments  noted  that 
people  living  in  the  Midwest  and  the 
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West  do  not  receive  the  Federal  Re^ster 
as  soon  as  people  living  in  the  East.  As  a 
result,  people  in  the  Midwest  and  West 
have  less  time  within  which  to  review 
rulemaking  proposals  and  to  file 
comments.  It  was  suggested  that  people 
in  the  Midwest  be  given  an  extra  day 
and  people  in  the  West  an  extra  two 
days  to  Tile  comments.  We  are 
concerned  about  the  problem,  but  we 
are  reluctant  to  inaugurate  a  system 
which  has  staggered  dates  for  filing 
comments  because  we  do  not  have  the 
clerical  staff  necessary  to  monitor  such 
a  system.  We  will  continue  to  try  to 
provide  comment  periods  which  are 
adequate,  even  for  those  whose  receipt 
of  the  Federal  Register  is  delayed,  and 
we  will  continue  the  liberal  policy 
toward  late  comments  which  is  noted  in 
§  1103.5  of  the  rules. 

This  decision  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  or  energy 
consumption.  These  rules  are  adopted 
under  the  authority  of  Title  49  U.S.C. 

§  10321(a)  and  Title  5  U.S.C.  §§  552,  553, 
and  559  (the  Administrative  Procedure 
Act). 

It  is  ordered:  Title  49  of  Chapter  X  of 
the  Code  of  Federal  Regulations  is 
amended  by  deleting  §  1100.42,  Petitions 
seeking  institution  of  rulemaking 
proceedings,  and  by  adding  new 
§  1103 — Procedures  governing  informal 
rulemaking  proceedings,  as  published  in 
43  FR  27732  with  the  modifications  set 
forth  below. 

1.  The  second  sentence  of  subsection 
1103.6(a)  is  revised  to  read:  “The 
petition  and  one  copy  must  be  submitted 
at  least  ten  days  prior  to  the  deadline 
for  filing  comments.” 

2.  The  Hrst  sentence  of  §  1103.10  is 
revised  to  read:  “Any  person  may 
petition  for  reconsideration  of  the 
Commission’s  decision  in  a  rulemaking 
proceeding.” 

Decided:  July  2, 1979. 

By  the  Commission.  Chairman  O’Neal,  Vice 
Chairman  Brown,  Commissioners  Stafford, 
Gresham,  Clapp  and  Christian. 

H.  G.  Homme,  Jr., 

Secretary. 

§1100.42  [Deleted] 

1.  Section  1100.42  is  deleted. 

2.  Part  1103  is  added  to  read  as 
follows: 

PART  1103— PROCEDURES 
GOVERNING  INFORMAL  RULEMAKING 
PROCEEDINGS 

Sec. 

1103.1  Applicability. 

1103.2  Opening  of  proceeding. 

1103.3  Publication  of  notices. 

1103.4  Participation. 

1103.5  Consideration  of  comments  received. 


1103.6  Petitions  ^for  extension  of  time  to 
comment. 

1103.7  Availability  of  dockets. 

1103.8  Adoption  of  final  rules. 

1103.9  Petitions  for  exemptions. 

1103.10  Petitions  for  reconsideration. 

Authority:  5  U.S.C.  552.  553  and  559. 

§1103.1  Applicability 

This  part  contains  general  rulemaking 
procedures  that  apply  to  the  issuance, 
amendment,  and  repeal  of  rules  of  the 
Interstate  Commerce  Commission, 
adopted  under  the  procedures  of  section 
553  of  Title  5  of  the  United  States  Code 
(the  Administrative  Procedure  Act). 

§  1 103.2  Opening  of  proceeding. 

(a)  The  Commission  may  open  a 
rulemaking  proceeding  on  its  own 
motion.  In  doing  so,  it  may  consider  the 
recommendations  of  other  agencies  of 
the  United  States  and  of  other  persons. 

(b)  Any  person  may  petition  the 
Commission  to  issue,  amend,  or  repeal  a 
rule. 

(c)  Each  petition  filed  under  this 
section  must — (1)  Be  submitted,  along 
with  10  copies,  if  possible,  to  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423; 

(2)  Set  forth  the  text  or  substance  of 
the  rule  or  amendment  proposed  or 
specify  the  rule  that  the  petitioner  wants 
to  have  repealed  or  modified; 

(3)  Explain  the  interest  of  the 
petitioner  in  the  action  requested;  and 

(4)  Contain  any  information  and 
arguments  available  to  the  petitioner  to 
support  the  action  sought. 

(d)  The  Commission  will  grant  or  deny 
a  petition  within  120  days  of  its  receipt. 

(e)  If  the  Commission  determines  that 
a  petition  contains  adequate 
justification,  it  will  open  a  rulemaking 
proceeding  pursuant  to  section  1103.3  of 
this  part  and  will  notify  the  petitioner  of 
its  action. 

(f)  If  the  Commission  determines  that 
the  petition  does  not  contain  adequate 
justification  for  opening  a  rulemaking 
proceeding,  the  petition  will  be  denied, 
with  a  brief  statement  of  the  grounds  for 
denial,  and  the  petitioner  will  be 
notified  of  the  Commission’s  action. 

(g)  If  a  petition  under  this  section, 
concerning  a  common  carrier  by 
railroad,  is  granted,  the  Commission  will 
begin  the  proceeding  as  soon  as  is 
practicable.  If  the  petition  is  denied,  the 
Commission  will  publish  a  statement  of 
the  reasons  for  the  denial  in  the  Federal 
Register. 

§  1 103.3  Publication  of  notices. 

(a)  Interpretive  rules,  general 
statements  of  policy,  and  rules  relating 
to  organization,  procedure,  or  practice 


may  be  issued  as  final  without  notice -or 
other  public  rulemaking  proceedings. 

(b)  General  rulemaking  proceedings 
will  be  opened  by  the  issuance  of  either 
a  notice  of  intent  to  institute  a 
rulemtddng  proceeding,  an  advance 
notice  of  proposed  rulemaking,  or  a 
notice  of  proposed  rules.  ’The  notice  will 
be  published  in  the  Federal  Register, 
and  it  will  invite  the  public  to 
participate  in  the  rulemaking 
proceeding.  No  notice  will  be  issued  in 
instances  where  the  Commission  finds, 
for  good  cause,  that  notice  is  impractical 
or  unnecessary  or  contrary  to  the  public 
interest 

(c)  Notices  of  proposed  rules  will 
include— (1)  The  proposed  rules; 

(2)  A  discussion  of  why  the  rules  are 
needed  and  what  they  are  intended  to 
accomplish;  ' 

(3)  Identification  of  significant  dates 
in  the  proceeding,  such  as  dates  by 
which  comments  must  be  filed  or  on 
which  the  rules  are  proposed  to  take 
effect; 

(4)  Any  relevant  addresses; 

(5)  The  name  and  phone  number  of  an 
individual  yvithin  the  Commission  who 
can  provide  further  information 
concerning  the  proceedings; 

(6)  Any  supplementary  information 
required;  and 

(7)  Reference  to  the  legal  authority 
under  which  the  rule  is  proposed. 

(d)  In  addition  to  being  published  in 
the  Federal  Register,  notices  of  proposed 
rulemaking,  and  subsequent  notices  and 
decisions  in  rulemaking  proceedings, 
will  be  served  on  the  parties  and  made 
available  to  the  public  through  the 
Office  of  the  Secretary.  To  the  extent 
possible,  the  date  of  service  will  be  the 
same  as  the  date  of  publication  in  the 
Federal  Register.  Where  the  service  and 
publication  dates  are  not  the  same,  the 
date  of  publication  in  the  Federal 
Register  is  controlling  for  the  purpose  of 
determining  time  periods  set  by  these 
procedures  or  by  notices  issued  in 
individual  proceedings. 

§1103.4  Participatioii. 

Any  person  may  participate  in 
rulemaking  proceedings  by  submitting 
written  information  or  views.  In 
addition,  the  Commission  may  invite 
persons  to  present  oral  arguments, 
participate  in  informal  conferences, 
appear  at  informal,  fact-finding 
hearings,  or  participate  in  any  other 
proceeding.  Information  gathered  as  a 
result  of  any  additional  proceeding  and 
information  contained  in  written 
submissions  will  be  given  the  same 
consideration. 


42560 


Federal  Register  /  Vol.  44,  No.  140  /  Thursday,  July  19,  1979  /Rules  and  Regulations 


§  1 103.5  Consideration  of  conunents 
received. 

All  timely  comments  will  be 
considered  before  final  action  is  taken 
on  a  rulemaking  proposal.  Conunents 
which  are  filed  late  will  be  considered 
so  far  as  possible  without  incurring 
additional  expense  or  delay. 

§  1 103.6  Petitions  for  extension  of  time  to 
comment 

(a)  Any  person  may  petition  the 
Commission  for  an  extension  of  time  to 
submit  comments  in  response  to  a  notice 
of  proposed  rulemaking.  The  petition 
and  one  copy  must  be  submitted  at  least 
10  days  prior  to  the  deadline  for  filing 
comments.  The  filing  of  the  petition  does 
not  automatically  extend  the  time  for 
the  filing  of  petitioner's  comments. 

(b)  The  Commission  will  grant  the 
petition  only  if  the  petitioner  shows  a 
substantive  interest  in  the  proposed  rule 
and  good  cause  for  the  extension,  and  if 
the  extension  is  in  the  public  interest.  If 
an  extension  is  granted,  notice  of  it  will 
be  published  in  the  Federal  Register, 
and  it  will  apply  to  all  persons. 

§  1 103.7  Availability  of  dockets. 

Dockets  of  pending  rulemaking 
proceedings  will  be  maintained  in  the 
office  of  the  Commission’s  Secretary. 
These  dockets  are  available  for 
inspection  by  any  person,  and  copies 
may  be  obtained  upon  payment  of  the 
prescribed  fee. 

§  1 103.8  Adoption  of  final  niles. 

If,  after  consideration  of  all  conunents 
received,  final  rules  are  adopted,  notice 
will  be  published  in  the  Federal 
Register. 

§  1 103.9  Petitions  for  exemptions. 

Any  person  may  petition  the 
Commission  for  a  permanent  or 
temporary  exemption  from  any  rule. 
Petitions  should  be  filed  with  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423, 
and  should  identify  the  rule  involved 
and  the  arguments  in  favor  of  granting 
the  exemption. 

§  1 1 03. 1 0  Petitions  for  reconsideration. 

Any  person  may  petition  for 
reconsideration  of  the  Commission's 
decision  in  a  rulemaking  proceeding. 
Petitions  should  be  filed  within  30  days 
of  the  date  that  the  final  decision  is 
published  in  the  Federal  Register  and 
should  identify  the  interest  of  the 
petitioner,  the  specific  action  sought, 
and  the  arguments  favoring  that  action. 

|FR  Doc.  79-22204  Filed  7-18-70:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[49  CFR  Cti.  X] 

Semiannual  Agenda  of  Significant 
Proceedings  Pending 

agency:  Interstate  Commerce 
Commission. 

action:  Publication  of  Semiannual 
Agenda  of  Significant  Proceedings. 

summary:  The  Commission  is 
publishing  the  first  of  its  semiannual 
agendas  of  significant  pending 
proceedings.  We  are  also  publishing  a 
list  of  regulations  under  review  and 
requesting  the  public  to  submit 
comments  on  Commission  regulations  ' 
which  should  be  the  subject  of  future 
review. 

DATES:  Comments  may  be  submitted  at 
any  time. 


ADDRESSES:  Comments  should  be 
marked  “Review  of  Regulations'*  and 
should  be  sent  to:  Office  of  Proceedings, 
Interstate  Commerce  Commission,  Room 
5221,  Washington,  DC  20423. 

FOR  FURTHER  INFORMAITON  CONTACT: 

James  S.  Todd,  (202)  275-7427. 
SUPPLEMENTARY  INFORMATION:  In 

response  to  President  Carter’s  Executive 
Order  No,  12044,  Improving  Government 
Regulations,  the  Commission  is 
publishing  the  first  of  what  will  be  the 
semiannual  agendas  of  significant 
pending  proceedings.  The  list  contains 
both  rulemaking  and  formal 
proceedings,  pursuant  to  sections  553 
and  554  of  the  Administrative  Procedure 
Act,  5  U.S.C.  553  and  554. 

The  Commission  is  also  publishing  a 
list  of  regulations  either  under  review  or 
being  considered  for  review.  Some  of 
these  reviews  are  already  the  subject  of 
rulemaking  proceedings.  Others  arc  still 
being  studied  by  the  Commission  staff. 


A  majority  of  the  Commission  must 
approve  any  proposals  which  result 
fi^om  these  reviews  before  a  rulemaking 
proceeding  can  be  opened  to  change  the 
regulations. 

The  Commission  is  firmly  committed 
to  improving  its  regulations.  We  realize 
that  we  can  receive  substantial 
assistance  in  this  effort  from  the  public, 
and  we  encourage  the  public  to 
participate  in  this  effort  by  filing 
comments  suggesting  regulations  which 
need  to  be  reviewecifend  either  revised, 
expanded,  or  rescinded.  We  would 
especially  like  to  receive  comments 
identifying  those  regulations  which  are 
difficult  to  understand,  costly  to  comply 
with,  or  no  longer  necessary. 

Decided:  July  2, 1979. 

By  the  Commission.  Chairman  O'Neal.  Vice 
Chairman  Brown,  Commissioners  Stafford, 
Gresham,  Clapp  and  Christian. 

H.  G.  Homme,  Jr., 

Secretary. 


Title 


Description 


Person  to  contact 


Status 


1  Ex  Parte  No.  SS  <Sut>-No.  88).  Motor  Common  Carriers  ot  Proceeding  to  reevaluate  tie  Commission's  gateway  Michael  Erenberg 

Property  Routes  and  Service.  elimination  aile.  (202)  275-7245. 

2  Ex  Parte  No.  55  (Sub-No  35).  Summary  Gram  Procedures  Proceeding  to  adopt  expedited  procedure  for  granting  . do . 

(Pimncel  unopposed  motor  carrier  applications  seetung  au¬ 

thority  to  purchase,  control,  lease,  or  merge  operat¬ 
ing  authorities. 

3  Ex  Pane  No.  73  and  Ex  Parte  No.  MC-1,  Regulations  (or  Proposed  rules  for  extension  of  credit  by  moto'  carri-  janioe  Rosenak 

Payment  of  Rates  and  Charges.  ers.  (202)  275-7693. 

4  Ex  Parte  No.  241  (Sub-No.  1),  Investigation  of  Adequacy  Proceeding  to  consider  elimination  ot  Commission’s  Ginger  Levin 

of  Railroad  Freight  Car  Ownership,  Car  Utilization,  Oistri-  mandatory  raH  car  service  niles.  (202)  275-0610. 

bution  Rules  ano  Practices 

5  Ex  Parte  No  270  (Sub-No  9  A.  B,  4  Q,  Investigation  of  Proceeding  to  consider  further  modifications  to  the  Janice  Rosenak 

Railroad  Freight  Rate  Structure  lor  Grain  Shipments.  grain  rate  structure.  (202)  275-7693. 

6  Ex  Parte  No  274  (Sub-Nos.  2A,  2B,  2D),  Abandonment  of  Concerns  handling  of  related  abandonmem  appkca-  Michael  Erenberg 

Railroad  Ones  and  Discontinuance  of  Service  bens,  increasing  public  participation  in  abandon-  (202)  275-7245. 

ment  proceedings,  and  revising  system  diagram 
maps. 

7  Ex  Parte  No  274  (Sub-No  3).  Abandonment  of  Railroad  Proceeding  to  considef  whether  opportunity  costs  of  ..  ..xJo . . 

lines— Use  ot  Opportunity  Costs.  capital  should  be  used  in  rail  abandonment  cases. 

8  Ex  Parte  No.  297  (Sub-No  3),  Modified  Terms  and  Condi-  Proceeding  to  determine  whether  4R  Act  restrictions  Jane  Rosenak 

tions  lor  Approval  of  Collective  Rate  Making  Agreements  on  rail  rate  bureaus  should  apply  to  motor  carriers  (232)  275-7693. 


9  Ex  Parte  No  297  (Sub-No  4).  Fte-opening  oi  Section  5a  Individual  review  of  an  norvral  rata  agreements  to  de-  .  .  .  do . 

Agreemerns  termine  whether  antitrust  exemptions  are  consist- 

em  with  National  TransporlatKtn  Policy. 

to.  Ex  Parte  No  319.  Investigation  of  Freight  Rates  (or  Comparison  of  rates  on  recycled  versus  virgin  com-  . do.._ . 

Transportation  ot  Recyclabies.  moditiea. 

11.  Ex  Parte  No  320.  Market  Dominance  Standards  and  fto-  Re'view  of  Rules  governing  market  dommance  (or  ef-  . do . . . 

cedures.  (ective  competition)  in  railroad  rate  making. 

12.  Ex  Parte  No.  327  (Sub-No  1),  Capital  Incenttve  Rates _ Proceeding  to  revise  rules  governing  rates  on  move-  . do.... . . . 


menis  where  ttiera  is  to  be  at  least  a  $1  million  in¬ 
vestment  necessary  (49  CFR  1100.20). 

13.  Ex  Parte  No  332.  Voting  Trust  FleguUtions . . .  Proceeding  invofvsa  adoption  of  regulations  govern-  Michael  Erenberg 

ing  the  esiabiishinent  and  administration  of  inde-  (202)  275-7245. 
pendant  voting  ln«ta. 

14  Ex  Parte  No.  342.  Procedures  Governing  the  Processing,  Proceeding  to  develop  rules  to  govern  shipper/carrier  Janice  Rosenak 


Investigation,  and  Disposition  of  Overcharge,  (Xiplicata  handling  of  claiins.  (202)  275-7693. 

Paymertt  or  Overcoflection  Claims. 

15.  Ex  Parte  No  346  (Sub-No.  2).  Rail  General  Exemption  Proceeding  to  consider  exempting  transportation  of  . do . 

Authonty-MisceHaneous  Commodities  certain  agricultural  and  marine  oommodrties  from 

regulation. 

16  Ex  Parte  No.  347,  Western  Coal  Investigation  Guidelines  Study  of  coaling  issuas  tor  western  coal  traffic . do . 

for  Railroad  Rate  Structure. 

17.  Ex  Parte  No.  353,  Adequacy  ot  Railroad  Revenue  (1978  Annual  determination  of  profit  levels  needed  by  rail-  . do . 

Oetermination)  roads,  pursuant  to  Commission's  regulations  (49 

CFR  1109.25). 

18.  Ex  Parte  No.  354,  Additional  Charges  o(  Motor  Carriers  Proposal  to  efimirate  arbitrary  charges  for  certain  . do . . . 

and  Freight  Fonvarders.  services. 

19  Ex  Parte  No.  357,  Increaseo  Freight  Rates  and  Charges.  Investigation  or  nationwide  8  percent  rail  freight  rate  . do . . 

Nationwide— 8  Percent.  increases. 

20.  Ex  Parte  No  MC-19  (Sub-No.  23),  Estimating  Practices  Proceeding  involves  rules  relating  to  household  J.  Patterson  King 
of  Household  Goods  Carriers.  goods  carriers' estimating  practices.  (202)275-7691. 

21  Ex  Pane  No.  MC-19  (Sub-No.  34).  Household  Gioods  Proposal  to  change  method  whereby  carriers  assess  Martin  E.  Foley 

Transportation  (Slorage-in-Transit  Charges).  charges  (or  storage  of  household  goods  k)  transit  (202)  275-7348. 

22  Ex  Parte  No.  M<3-64  (Sub-No  2).  Special  Temporary  Au-  Proceeding  to  consider  new  procedure  for  granting  J.  Patterson  King 

Ihority  Procedures.  temporary  authority  where  need  (or  service  has  (202)  275-7691. 

been  established. 


Record  closed;  revised  decision  being  prepared. 

NPR  published  5/2/79,  comment  period  dosed  6/1/79; 
decision  being  prepared  for  publicafion 


Informai  conference  held  10/12/78;  under  further  study 

NPR  published  4/18/79  (44  FR  23100):  comments 
under  review. 

FR  notice  seeking  comment  pubfished  4/27/79  (44  FR 
24893);  comment  period  extended  to  8/10/79 
Record  dosed;  decision  being  prepared 


NPR  published  2.23/79;  comment  penod  dosed;  com¬ 
ments  being  reviewed. 

Notice  of  decision  issued  2/28/79.  Decision  to  loHow. 
NPR  issued  3/8/79  (44  FR  12716)  (or  comment  on 
whether  rate  bureau  meetings  should  be  open  to  the 
public.  Comment  period  closed;  draft  deciaion  under 
review. 

Proceeding  by  types  of  rate  bureaus.  Conference  on  bus 
agreements  held  1/16/78;  conference  on  household 
goods  carriers  agreements  held  2/7/79. 

Decision  on  remand  Issued  4/16/79;  decision  pending 
on  petitions  tor  review  and  clarification. 

Kearney  Report  under  .study;  changes  m  rules  being 
considered. 

Statutory  deadline  of  4/21/81.  Record  closed:  decision 
being  prepared. 

Record  dosed;  initial  decision  being  prepared 


Report  on  reconsideration  senied  1/10/79.  Reopened  to 
receive  additional  evidence  on  issue  of  unidentified 
payments.  Record  dosed.  Under  review. 

NPR  published  3/29/79  (44  FR  18711);  comment  penod 
closed;  comments  being  reviewed. 

Statutory  deadline  of  5/10/80.  Record  closed:  decision 
prepared. 

Statutory  deadline  of  6/5/81.  Decision  on  cost  of  capital 
issues  served  12/5/78;  decision  on  appeals  served  3/ 
27/78.  Dedsions  on  other  issues  pending. 

Record  dosed;  decision  being  prepared 

Order  allowing  increase  lor  specific  commodities  served 
2/23/79.  Decision  pending  on  petitions  for  reconsider¬ 
ation. 

NPR  published  6/18/79  (44  FR  34994);  comments  due 
8/27/79. 

NPR  published  5/25/79;  (44  FR  30387),  comments  due 
7/24/79. 

NPR  published  3/20/79  (44  FR  16996);  comment  period 
dosed  draft  decision  being  prepared. 
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Title 


Description 


Person  to  contact 


Status 


23.  Ex  Parte  No.  MC-65  (Sut>^.  6).  Petition  to  Expand  Pas¬ 
senger  Motor  Carrier  Superhighway  and  Deviation  Rules. 

24.  Ex  Parte  No.  MC-73  (Sub-No.  1).  Interchange  Policies  at 
International  Boundary  Lines. 

25.  Ex  Parte  Na  MC-9e,  New  Procedures  In  Motor  Carrier 
Rate  Restructuring  Proceedings. 

26.  Ex  Parte  No.  MC-98  (Sub-No.  1),  Investigation  of  Motor 
Carrier  Classihcation  System. 

27  Ex  Parte  No.  MC-98  (Sub-No.  2),  Proposed  Rulemaking 
on  Released  Rates  in  Conjunction  with  a  Small  Ship¬ 
ments  Tariff. 

28.  Ex  Parte  No.  MC-107,  Transportation  of  Government 
Traffic. 

29.  Ex  Parte  No.  M0121,  Policy  Statement  on  Motor  Carrier 
Regulabon. 

30.  MC-C-9873,  Interpretation  of  Aggregated  Commodities 
Service  Classification. 

3t.  F.O.  2tS10  (Sub-No.  2).  Norfolk  and  Western  Raiway 
Co.-New  Yoik,  Chicago  &  St  Louis  Railroad  Company- 
Merger. 

32.  F.D.  No.  28499  (Sub-No.  2).  Norfolk  and  Western  Rail¬ 
road  Company  a^  Baltimora  and  Ohio  Railroad  Compa¬ 
ny-Control -DetroiL  Toledo,  and  konton  Railroad  Compa¬ 
ny. 

33.  F.O.  No.  28676  (Sub-No.  1),  Grand  Trunk  Western  Rail- 
road-Control-DetroiL  Toledo,  and  Ironton  Railroad  Com¬ 
pany. 

34.  F.D.  28583  (Sub-No.  1),  Burlington  Northern,  lnc.-Control 
and  Merger-St  Louis-San  Francisco  Railway  Company. 

35.  F.O.  No.  28799,  SL  Louis,  Southwestern  Railway  Conipa- 
ny-Purchase  (Portion)-William'M.  Gibbons,  Trustee.  Chi¬ 
cago.  Rock  Island  &  Pacific  Raiiroad  Company.  Debtor. 

36  F.D.  No  28905  (Sub-No.  1).  CSX  Corporation-Control- 
Chess«  System,  Inc.,  and  Seaboard  CoMt  Line  Indus¬ 
tries. 

37  No.  36137  (Sub-No.  1),  Revision  of  Levels  of  Revenues 
virhich  Define  the  Classes  of  Motor  Carriers  of  Property. 

38  Ex  parte  No.  MC-125,  Fare  RexibiKty  for  the  Bus  Industry 


39  S5R2.  S5R3,  and  S5R8,  Western,  Eastern,  and  Southern 
Rate  Bureau  Agreements. 

40  Ex  Parte  No.  367,  Tariff  Integirty  Board . . . 

4t.  Ex  Parte  No.  MC-128,  Revenue  Need  Standards  in 
Motor  earner  General  Increase  Proceedings  (mdudes 
l&S  No.  M-29772,  General  Increase,  Southern  Motor 
earner  Rate  Conference). 


Proceedinc  to  consider  expanding  the  amount  of  Michael  Erenberg  Record  closed;  decision  being  prepared, 
mileage  a  carrier  operating  over  a  prescribed  route  (202)  275-7245. 
may  deviate  from  that  route  to  conserve  energy. 

Prop^  to  establish  free  zone  for  interchange  of  J.  Patterson  King  NPR  published  5/1/70  (44  FR  25476);  comments  under 
traffic  at  or  near  international  boundary  lines.  (202)  275-7601.  review. 

Study  of  motor  carrier  rate  structure _ Janice  Rosenak  Decision  issued  3/27/78  (43  FR  14670).  Decision  pend- 

(202)  275-7603.  ing  on  petitions  for  reconsideratioa 

Study  of  factors  and  procedures  used  to  classify  arti-  — 4I0.-.-,— Record  dosed;  draft  decision  being  prepared, 
des  for  transportation. 

Study  of  feasibility  of  lower  rates  with  less  carrier  ka-  . .do.—..,..-—.-  Dedsion  containing  final  niles  served  6/21/78. 

biUty  for  shupments  under  500  pounds. 

Proceeding  involves  a  simplified  licensing  require-  J.  Patterson  King  Record  closed;  final  dedsion  being  prepared 
ments  for  motor  carriers  seeking  to  transport  gov-  (202)  275-7691. 
emment  traffic. 

Proceeding  involves  consideration  of  increasing  em-  ......do— _ _  Record  dosed;  revised  decision  being  prepared 

phasis  on  competition  among  motor  earners. 

Prweeding  involves  examination  of  the  ability  of  the  . .do.—.—. _ _  Record  closed;  under  review. 

heavy  hauler  to  transport  aggregated  commodities. 

Petition,  to  reopen  previously  approved  merger  and  Michael  Erenberg  Dedsion  perxling 
order  Delaware  and  Hudson  Railway  merged  into  (202)  275-7245. 

N&W. 

. do— _ ..........  Statutory  deadline  of  5/18/80  Initial  dedsion  target  date 

8/15/79. 


Consolidated  proceedings  involving  applications  to  . do-.—...— .  Statutory  deadline  of  9/14/80. 

control  and  operate  DT&l. 

Consideration  of  merger  applications . —  ......do _ Hearing  in  progress.  Statutory  deadline  of  5/16/80 


Investigation  of  application  by  St.  Louis  Southwestern  . do _ y. . 

to  purchase  portion  of  Rodt  Island. 


Hearing  in  progress;  record  win  dose  9/21/79.  Statutory 
deadline  of  3/19/80. 


Control  proceeding  involving  Chessie  and  Seaboard  . .do—.- .  Hearing  in  progress.  Statutory  deadline  of  6/14/81 

Coast  Line  Railroad  Systems. 


Poroceeding  to  raise  the  revenue  level  classifications 
to  reduce  the  accounting  and  reporting  burden  on 
sman  carriers. 

Petition  of  TraHways  Bus  Co  for  greater  rate  flexibility 
without  Commission  mterferenoe. 

Appheation  of  4R  Act  restrictions  on  rate  bureau  ac¬ 
tivities  and  proposed  changes  in  rate  bureau  oper¬ 
ations. 

Proceeding  to  establish  new  procedure  for  rejecting 
tariffs  which  are  in  violation  of  tariff  regulations. 

Proceeding  to  consider  establishment  of  standards 
governing  average  maximum  profitability  (other 
cases  involving  rate  increases  are  being  held  in 
abeyance  pending  resolution  of  issues  in  this  case). 


Wayne  Howard  Record  closed  2/28/79;  decision  being  prepared. 

(202)  275-6236. 

Janice  Rosenak  NPR  published  7/6/79  (44  FR  39555);  nobces  of  intent 
(202)  275-7693.  to  participate  due  7/26/79;  comment  deadline  not  yet 
seL 

. do - — _  Statutory  deadline  of  3/1/61;  record  closed  2/15/79; 

under  study. 

Martin  E.  Foley  NPR  published  7/6/79  (44  FR  39559);  comments  due 
(202)  275-7346.  6/20/79. 

Janice  Rosenak 
(202)  275-7693. 


Current  Regulations  EIttier  Under  Review  or 
Being  Considered  for  Review 


49  CFR  Description 

Section 


1033 . -  Review  of  regulations  concerning  car  serv¬ 

ice. 

1036 . —  Review  of  regulations  governing  incenbvbe 

per  diem  charges. 

1042 . -  Revision  of  highway  and  superhighway  de¬ 

viation  rules. 

1056 .  Revision  of  regulations  governing  motor 

carriers  of  household  goods. 

1063 .  Revision  of  regulations  involving  adequacy 

of  motor  carrier  passenger  service. 

1067 . . . .  Review  of  fitness  flagging  procedures. 

1091 . - . .  Review  of  regulations  governing  practices 

of  for-hire  motor  common  carriers  of 
property  parheipating  in  Alaskan  motor- 
pcean-motor  substituted  service. 
(Agenda  Item  12.) 


49  CFR  DescnptKXi 

Section 


1100.- .  Review  of  Commission's  rules  of  practice. 

1102.4(e).  Review  of  some  procedures  governing  rail 

1102.9.  carrier  general  rate  increase  proceed¬ 

ings 

1104 .  Review  of  procedures  to  bo  followed  in 

motor  earner  revenue  proceedings. 

1109.1 . .  Revision  of  regulations  concerning  market 

dominance,  distinct  ran  services,  arxl 
seasonal  rales. 

1121 .  Review  of  regulations  concerning  abarKkm- 

ment  of  railroad  hnes  and  disconbnuance 
of  service. 

1124 .  Review  of  regulations  dealing  with  rail  pas¬ 

senger  earner  ability  to  meet  special 
needs  of  handicapped  persons.  (Agenda 
Item  7.) 

1131— .  Review  of  regulations  governing  granting 

temporary  motor  earner  operating  author¬ 
ity. 

1201 . .  Evaluation  of  changes  in  uniform  system  of 

accounts  (USOA)  for  railroads. 

1206 . - .  Update  of  USOA  for  motor  carriers  of  pas¬ 

sengers 


49  CFR 
Section 

Description 

J 

1209 _ 

Revision  of  USOA  for  water  carriers. 

1210 _ 

Revision  of  USOA  for  freight  forwarders. 

1240.5 _ 

Revision  of  classifications  of  motor  carriers 
of  property. 

1245 _ 

Revision  of  classifications  of  railroad  em¬ 
ployees.  reports  Of  service  and  compert- 
sation. 

1248.1-5- . — 

Review  of  freight  commodity  reporting  ro> 
quirements  for  railroads. 

1300 _ 

1303-1310 

Revision  of  tariff  lulea 

1320 _ _ 

Revision  of  regulations  governing  extension 
of  credit  to  shippers  by  rail  carriers. 

1322 _ - 

Revision  of  regulations  concerning  exten- 
sioo  of  credit  to  shippers  by  motor  earn¬ 
ers.  (Agenda  Hern  2.) 

1331  - . . 

Review  of  motor  carrier  rate  bureau  proce¬ 
dures.  (Agenda  Item  9.) 

(FR  Doc.  79-22208  Tiled  7-18-79;  8:45  ain| 
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INTERSTATE  COMMERCE 
COMMISSION 

I  Ex  Parte  No.  350] 

Improving  Commission  Regulations 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Statement  of  policy. 

summary:  This  statement  identifies 
changes  made  in  the  draft  statement  of 
policy  on  improving  Commission 
regulations,  which  was  published  June 

26. 1978.  The  changes  have  been  made 
in  response  to  public  comment  on  the 
draft  statement  and  internal 
developments  at  the  Commission  which 
have  led  to  changes  in  the  procedures 
for  developing  and  processing 
rulemaking  proceedings.  In  conjunction 
with  the  publication  of  this  statement, 
the  Commission  is  publishing  final  rules, 
containing  informal  rulemaking 
procedures,  and  an  agenda  of  significant 
proceedings  presently  pending  before 
the  Commission. 

EFFECTIVE  DATE:  August  20. 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Todd.  (202)  275-7427. 
SUPPLEMENTARY  INFORMATION:  On  June 

26. 1978,  the  Commission  published  a 
draft  statement  of  policy  in  this 
proceeding  and  asked  for  public 
comment.  The  statement  was  issued 
partially  in  response  to  Executive  Order 
12044,  entitled  “Improving  Government 
Regulations."  which  was  signed  by 
F'resident  Carter  on  March  23. 1978.  That 
order  contained  specific  requirements 
and  general  policy  guidance  designed  to 
improve  present  and  futiue  regulations 
and  to  insure  that  the  public  would  have 
an  adequate  opportunity  to  participate 
in  the  rulemaking  process.  Although  the 
order  was  not  applicable  to  the 
Commission,  the  President  asked  that 
the  Commission  voluntarily  apply  the 
new  policies  and  procedures.  The  draft 
policy  statement  discussed  the  extent  to 
which  the  Commission  was  already  in 
compliance  with  the  President’s  order 
and  the  additional  actions  which  the 
Commission  intended  to  take  to  improve 
its  informal  rulemaking  procedures. 

In  conjunction  with  the  publication  of 
the  draft  statement  of  policy,  the 
Commission  also  published  proposed 
rules  governing  the  rulemaking 
proceedings,  which  it  conducts  in 
accordance  with  section  553  of  the 
Administrative  Procedure  Act  (Title  5. 
U.S.C.  553),  and  asked  for  public 
comment  on  them.  The  rules  were  based 
on  procedures  which  for  the  most  part 
had  been  followed  routinely  by  the 


Commission  for  some  time.  They  set 
forth  the  steps  involved  in  a  rulemaking 
proceeding  and  stated  the  ways  in 
which  the  public  might  participate. 
Comments  c»i  the  proposed  rules  have 
been  reviewed,  and  a  notice  of  final 
rules  is  being  published  in  conjunction 
with  the  publication  of  this  final 
statement  of  policy. 

One  of  the  most  important  aspects  of 
the  draft  statement  of  policy  was  its 
description  of  the  Commission’s  internal 
process  through  which  rules  are 
generally  developed.  A  major  role  in  this 
process  was  played  by  the  Policy 
Review  office,  which  was  at  that  time  a 
new  office  within  the  Office  of  the 
Chairman  of  the  Commission.  Although 
the  Commission  supported  the  role  of 
the  Policy  Review  Office  in  the 
rulemaking  process,  the  creation  of  that 
office  further  divided  responsibility  for 
policymaking  within  the  Commission.  In 
addition  to  the  Policy  Review  Office, 
policy  functions  were  assigned  to  the 
Commission’s  Bureau  of  Economics  and 
the  Rail  Services  Planning  Office’s 
Section  of  Transportation  Policy 
Planning. 

At  the  time  that  the  draft  statement  of 
policy  was  published,  an  internal  study 
was  underway  to  determine  whether  or 
not  to  reorganize  the  policy  functions 
within  the  Commission.  The  study 
concluded  that  such  a  reorganization 
was  necessary,  and,  as  a  result,  a  major 
reorganization  was  planned  and  carried 
out.  *1110  three  offices  with  policymaking 
functions  were  merged  into  the 
Commission’s  new  Office  of  Policy  and 
Analysis.  This  made  it  necessary  to 
adopt  a  new  procedure  for  developing 
and  conducting  rulemaking  proceedings. 
It  has  been  the  development  of  this  new 
procedure  which  has  delayed  the 
adoption  of  a  final  statement  of  policy  in 
this  proceeding. 

This  notice  responds  to  the  comments 
which  the  Commission  received  on  the 
original  draft  statement  of  policy  and 
identifies  the  changes  which  have  been 
made  in  respense  to  the  comments  and 
the  reorganization  of  the  Commission’s 
policy-making  offices. 

The  Commission’s  Process  for 
Developing  Regulations 

This  section  of  the  draft  statement 
identified  the  efforts  which  the 
Commission  has  made  to  elicit  public 
participation  in  its  rulemaking 
processes.  The  draft  mentioned  that  one 
of  the  major  problems  the  Commission 
has  faced  in  its  rulemaking  proceedings 
is  that  the  public  comment  sometimes 
does  not  provide  it  with  sufficient  basis 
for  either  adopting  or  rescinding  a 
proposal.  In  the  time  since  the  draft 


statement  was  published,  the 
Commission’s  Office  of  Special  Counsel 
has  begun  to  function  actively  and  to 
take  part  in  Commission  proceedings. 

The  special  counsel  is  spedfically 
charged  with  the  responsibility  for 
representing  the  public  interest  in 
Commission  proceedings,  and  the 
Commission  may  direct  the  special 
counsel  to  participate  in  any  of  its 
proceedings.  We  expect  the 
participation  of  the  special  counsel  to 
mitigate  the  problem  of  public 
participation. 

One  of  the  comments  suggested  that 
in  cases  where  the  Commission  needs 
specffic  information,  it  might  be  helpful 
if  the  Commission  were  to  publish  a 
questionnaire  to  elicit  specific 
responses.  An  approach  similar  to  this 
was  used  in  Ex  Parte  No.  MC-43  (Sub- 
No.  7),  Lease  and  Interchange  of 
Vehicles,  where  a  statistical  survey  of 
owner-operators  was  incorporated  into 
the  record  in  the  case. 

Criteria  for  Defining  Significant 
Regulations 

The  Commission  stated  in  this  section 
of  the  draft  that  it  did  not  think  that  any 
purpose  would  be  served  by  proposing 
criteria  for  defining  significant 
regulations.  'The  requirement  of  the 
Executive  Order  that  “significant" 
proposed  regulations  be  identified 
appears  to  be  included  largely  because 
it  is  only  these  regulations  that  the  order 
requires  be  prepared  under  the  direct 
oversight  of  the  heads  of  the  Executive 
Branch  agencies.  Unlike  these  agencies, 
the  Commission  considers  and  votes  on 
ail  rulemaking  proposals  which  the 
Commission  publishes.  The 
Commission’s  organization  Rules 
specifically  reserve  to  the  Commission 
the  jurisdiction  over  rulemaking 
procedings.  Thus,  in  effect,  every 
rulemaking  proposal  is  treated  as  though 
it  were  significant,  and  the  Commission 
does  not  believe  that  any  formal  criteria 
for  determining  what  are  significant 
regulations  are  needed.  The  comments 
supported  this  position. 

Criteria  for  Identifying  Regulations  for 
Regulatory  Analysis 

This  section  described  the 
Commission’s  internal  processes  for 
developing  regulations  and  determining 
which  rulemaking  proposals  require 
regulatory  review.  The  section  is 
superseded  by  the  description  which 
follows. 

Normally,  Bureaus  or  Offices  of  the 
Commission  which  are  considering 
undertaking  a  rulemaking  proceeding 
are  to  notify  the  Office  of  Policy  and 
Analysis  at  the  earliest  stage  possible 
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before  any  significant  amount  of  staff 
time  is  expended.  Early  notification 
enables  the  O^ice  of  Policy  and 
Analysis  to  provide  initial  guidance  to 
the  originating  office,  to  assess  the 
relative  priority  of  the  rulemaking,  and 
to  coordinate  die  proposal  with  other 
offices  of  the  Commission. 

Some  rulemaking  may  be  less 
significant  than  others.  Some,  on  the 
other  hand,  may  be  clearly  worthwhile. 
Complete  regulatory  analyses  may  not 
always  be  necessary.  In  these  cases,  the 
Bureau  or  Office  proposing  the 
rulemaking  will  explain  to  the  Office  of 
Policy  and  Analysis  why  it  does  not 
think  a  complete  regulatory  analysis  is 
necessar}'.  The  Office  of  Policy  and 
Analysis,  after  consulting  with  the 
Office  of  Proceedings  and  the  Office  of 
the  Managing  Director,  will  then 
determine  whether  any  of  the  regulatory 
analysis  procedures  may  be  omitted. 

Many  of  the  comments  express 
concern  as  to  what  standards  would  be 
used  to  determine  just  how  much  of  the 
regulatory  analysis  procedure  would  be 
used  for  each  rulemaking.  The 
Commission  does  not  believe  it  is 
necessary  or  desirable  to  further  define 
the  standards  which  are  to  be  applied 
here.  We  believe  that  there  must  be  a 
good  deal  of  flexibility  to  insure  that  the 
regulatory  analysis  process  assists  in 
the  developing  of  rulemaking  proposals 
rather  than  hinders  it  by  creating  a  new 
layer  of  bureaucratic  red  tape.  We  see 
the  regulatory  analysis  as  an  innovative 
and  a  stimulating  process.  However, 
while  this  process  can  be  immensely 
beneficial  to  some  rulemakings,  it  can  be 
a  burdensome  and  unnecessary  exercise 
for  others.  The  decision  as  to  how  much 
analysis  should  be  conducted  in  each 
proceeding  must  be  made  on  a  case-by¬ 
case  basis,  and  it  is  for  that  reason  that 
we  are  retaining  our  flexible  approach. 

In  conducting  a  regulatory  analysis 
the  Commission’s  offices  and  bureaus 
are  to  be  guided  by  the  following  list  of 
questions: 

(1)  Is  diere  an  identifiable  national  or 
Commission  policy  objective  which  the 
proposed  rule  is  expected  to  implement? 

(2)  How  relevant  is  the  proposed  rule  to  the 
carrying  out  of  the  Commission's 
responsibilities? 

(3)  What  issues  will  have  to  be  resolved 
before  the  final  decision  can  be  made  on 
whether  to  adopt  the  proposed  rule? 

(4)  What  information  or  studies  available 
to  the  Commission  support  the  proposed 
action? 

(5)  Are  there  pending  rulemakings  or 
investigations  which  are  significantly  related 
to  the  proposed  rule? 

(6)  How  do  the  Commission  and  the 
regulated  Industry  function  now  in  the 
absence  of  the  proposed  rule? 


(7)  What  are  die  anticipated  effects  of  the 
proposed  rule  on  the  transportation  industry, 
the  public,  and  the  Conunission? 

(8)  Are  substantial  costs,  benefits,  or  other 
impacts  expected  to  result  from  the  adoption 
of  the  proposed  rule? 

(9)  Are  the  anticipated  costs  justified  by 
the  anticipated  benefits? 

(10)  How  can  the  effects  of  the  proposed 
rule  be  measured? 

(11)  Should  an  evaluation  of  the  effects  be 
conducted? 

(12)  Have  environmental  and  energy 
impacts  been  considered? 

(13)  What  alternative  courses  of  action  are 
possible? 

(14)  How  do  the  alternative  courses  of 
action  compare  to  the  proposed  rulemaking  in 
cost,  time  required,  and  anticipated  results? 

(15)  If  a  rulemaking  is  instituted,  is  a  record 
adequate  to  permit  an  informed  decision 
likely  to  be  developed  by  the  outside 
participants? 

(16)  Should  Commission  staff  be  directed  to 
participate  in  the  proceeding  to  develop  the 
record?  If  yes,  how  many  professional  staff 
and  how  many  clerical  staff  will  be  involved 
and  for  bow  long? 

(17)  What  other  Commission  resources  will 
be  used  in  drafting  the  rules  or  processing  the 
rulemaking  proceeding,  i.e.,  staff  resources, 
contract  dollars,  travel  dollars,  computer 
support,  and  so  on? 

(18)  What  Commission  resources  will  be 
.used  in  implementing,  monitoring,  enforcing 
and  evaluating  the  resulting  regulation  or 
policy  change? 

(19)  What  other  government  agencies 
should  be  consulted  or  requested  to 
participate  in  the  rulemaking  proceedings? 

(20)  What  other  bureaus  and  offices  of  the 
Commission  have  been  consulted  in 
preparing  the  notice  of  rulemaking? 

(21)  What  are  the  target  dates  for  beginning 
and  completing  the  rulemaking  proceeding 
and  key  intermediate  stages? 

(22)  What  dates  are  to  be  established  for 
public  participation  in  the  rulemaking 
proceeding? 

(23)  What  special  forms  or  reporting 
requirements  will  be  needed? 

After  completion  of  the  regulatory 
analysis,  the  Bureau  or  Office  will 
prepare  a  draft  notice  of  proposed 
rulemaking  which  will  include  a 
summary  of  the  conclusions  reached  as 
a  result  of  the  regulatory  analysis.  The 
Office  of  Policy  Analysis  will  review  the 
draft  for  its  policy  content;  the  Office  of 
Proceedings  will  review  it  from  a  legal 
standpoint  and  to  be  sure  that  it  meets 
Federal  Register  requirements  and  is 
written  in  plain  English;  and  the  Office 
of  the  Managing  Director  will  review  it 
to  assess  its  impact  on  the  ongoing 
workload  and  budget  resources  of  the 
Commission.  If  the  three  offices  approve 
the  notice,  it  will  then  be  submitted  to 
the  Commission,  and,  if  it  is  approved 
by  a  majority  of  the  Commission,  it  will 
then  be  published  in  the  Federal 
Register  as  either  an  advance  notice  of 


rulemaking  or  a  notice  of  proposed 
rules.  Notices  of  proposed  rules  will 
contain  summaries  of  the  conclusions 
reached  as  a  result  of  the  regulatory 
analysis  conducted  in  the  proceeding. 

Some  of  the  comments  expressed 
confusion  concerning  the  use  of  the 
terms  “notice  of  intent  to  conduct 
rulemaking,"  “advance  notice  of 
rulemaking,”  and  “notice  of  proposed 
rules."  A  notice  of  intent  to  conduct 
rulemaking  is  simply  a  notice  published 
to  alert  the  public  that  the  Commission 
intends  to  open  a  rulemaking  proceeding 
in  the  near  futiue.  Its  purpose  is  to 
prepare  the  public  as  early  as  possible 
so  that  it  may  participate  in  a 
proceeding.  An  advance  notice  of 
proposed  rulemaking  actually  opens  a 
rulemaking  proceeding.  In- an  advance 
notice,  tiie  Commission  will  identify  the 
issues  before  it  and  will  request 
suggestions  from  the  public  as  to  how  to 
deal  with  these  issues.  In  effect,  the 
public  will  be  asked  its  opinion  as  to  the 
answers  of  some  of  the  questions  which 
the  Commission  would  ordinarily  pose 
for  itself  during  the  regxilatory  analysis 
process.  Sometimes  the  Commission  will 
even  ask  the  public  to  suggest  proposed 
rules.  An  advance  notice  of  proposed 
rulemaking  is  usually  followed  by  a 
notice  of  proposed  rules  which  will 
actually  contain  rules  and  ask  for  public 
comment  on  them.  Of  course,  if  the 
comments  which  the  Commission 
receives  as  a  result  of  an  advance  notice 
indicate  that  there  is  no  need  for  rules  to 
be  adopted  in  a  proceeding,  the 
Commission  may  simply  choose  to  close 
out  the  proceeding. 

One  of  the  comments  suggested  that 
the  Commission  should  publish  an 
advance  notice  in  all  proceedings  in 
which  a  regulatory  analysis  was 
determined  to  be  necessary.  We  do  not 
believe  that  this  step  is  necessary,  and 
we  prefer  to  retain  a  flexible  approach 
which  permits  us  to  make  a  decision 
concerning  the  type  of  notice  on  a  case- 
by-case  basis. 

Criteria  for  Selected  Regulations  for 
Review 

The  comments  agreed  with  the 
categories  which  the  Commission  set 
forth  in  its  draft  statement  of  policy: 
statutory  requirements  that  rules  be 
reviewed;  time  elapsed  since  a  rule  was 
reviewed;  costliness  of  rules  in  terms  of 
compliance  on  the  part  of  the  public  or 
their  administration  and  enforcement  by 
the  Commission;  and  clarity  of  rules.  It 
was  suggested  that  an  additional 
category  be  added  calling  for 
amendment  of  unnecessary  or 
inappropriate  gender-based  terminology 
in  existing  regulations.  We  do  not  think 


m 


Federal  Register  /  Vol.  44,  No.  140  /  Thursday,  July  19, 1979  /  Notices 


42563 


this  is  necessary  since  most  of  the 
Commission’s  regulations  use  terms 
such  as  “shippers,”  “carriers,”  or 
“applicants,”  not  pronouns  such  as  “he” 
or  “she”.  However,  every  regulation 
being  drafted  or  reviewed  is  being 
checked  and  if  any  references  based  on 
gender  are  found,  they  will  be 
eliminated. 

In  the  draft  notice,  the  Commission 
noted  that,  in  many  cases,  it  is  public 
complaints  and  suggestions  which  call 
attention  to  the  need  to  review  specific 
regulations.  The  agenda  of  rulemaking 
proceedings,  being  published  in 
conjunction  with  this  proceeding,  also 
contains  a  list  of  regulations  under 
review  and  a  specific  invitation  for  the 
public  to  file  suggestions  as  to  other 
regulations  which  should  be  reviewed. 

The  Commission  hopes  to  receive  such 
comments,  and  it  anticipates  that  they 
will  play  a  major  role  in  helping  it  to 
select  regulations  for  review  in  the 
future. 

Accordingly,  the  statement  on 
improving  Commission  regulation 
published  June  26, 1978,  as  modified 

above,  is  adopted  as  the  policy  of  the  % 

Commission. 

Decided:  July  2. 1979. 

By  the  Commission,  Chairman  O'Neal,  Vice 
Chairman  Brown,  Commissioners  Stafford, 

Gresham,  Clapp  and  Christian.  Vice 
Chairman  Brown  absent  and  not 
participating.  Commissioner  Gresham 
dissenting. 

H.  G.  Homme,  |r.. 

Secretary. 

Commissioner  Gresham,  dissenting,  in  part: 

Since  I  question  the  ability  of  the  Office  of 
Special  Counsel  to  independently  represent 
the  public  interest  in  Commission 
proceedings,  I  am  not  convinced  that  the 
participation  of  this  office  will  mitigate  the 
problems  of  public  participation  raised  in  this 
policy  statement. 
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